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ZONING  ENFORCEMENT 
STATUTE  OF  LIMITATIONS 
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Statute  of  Limitations.  A  statute  prescribing 
limitations  to  the  right  of  action  on  certain 
described  causes  of  actions;  that  is,  declaring 
that  no  suit  shall  be  maintained  on  such  causes 
of  action  unless  brought  within  a  specified 
period  after  the  right  accrued.  Black's  Law 
Dictionary  (Revised,  4th  ed. ,  1968) . 

MGL,  Chapter  40A,  Section  7,  provides  two  statutes  of 
limitations  relative  to  seeking  enforcement  action 
concerning  certain  zoning  violations.  In  relevant  part, 
Section  7  provides: 

[1]  .  .  .if  real  property  has  been  improved  and  used 
in  accordance  with  the  terms  of  the  original 
building  permit. . . ,  no  action... to  compel  the 
abandonment,  limitation  or  modification  of  the 
use  allowed  by  said  permit  or  the  removal,  alter- 
ation or  relocation  of  any  structure  erected  in 
reliance  upon  said  permit  by  reason  of  any 
alleged  violation. . . ,  shall  be  maintained,  unless 
such  action, ...  is  commenced. . .within  six  years 
next  after  the  commencement  of  the  alleged  viola- 
tion of  law;  [2]... no  action, .. .the  effect  or 
purpose  of  which  is  to  compel  the  removal, 
alteration,  or  relocation  of  any  structure  by 
reason  of  any  alleged  violation  of  the  provisions 
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of...,  any  ordinance  or  by-law,... or  the   condi- 
tions of  any  variance  or  special  permit, . . . 
shall  be  maintained,  unless  such  action,... is 
commenced  . . .within  ten  years  next    after  the 
commencement  of  the  alleged  violation. 


The  first  proviso  was  inserted  into  the  Zoning  Enabling  Act 
by  St. 197  0,  c.678,  s.l.  In  order  to  obtain  the  protection  of  this 
particular  proviso,  a  landowner  must  show  that  the  property  was 
improved  in  "accordance  with  the  terms  of  the  original  building 
permit."  In  Cape  Resort  Hotels,  Inc.  v.  Alcoholic  Licensing  Board 
of  Falmouth.  385  Mass.  205  (1982)  ,  a  landowner  contended  that  the 
present  use  of  his  property  was  protected  by  the  six-year  statute 
of  limitations. 

In  1926,  the  property  was  operated  as  a  full-service  resort 
hotel  whose  primary  purpose  was  to  provide  lodging,  meals,  and 
entertainment  for  overnight  guests.  With  very  few  structural 
changes,  the  hotel  was  transformed  into  an  entertainment  complex. 
The  same  space  which  formerly  housed  a  dining  room,  reading  room, 
guest  rooms,  and  a  lobby  now  contained  seven  bars  distributed  among 
three  distinct  clubs.  A  predominantly  middle-aged  and  older 
clientele  had  been  displaced  by  young  people  who  were  encouraged  to 
patronize  the  hotel  for  its  bars  and  nightlife.  The  hotel  owners 
claimed  that  the  current  use  of  the  hotel  was  in  accordance  with 
certain  previously  issued  building  permits. 

In  1956,  a  building  permit  was  issued  to  enclose  an  open  porch 
on  one  corner  of  the  hotel.  The  application  for  the  permit  only 
stated  that  the  owner  proposed  to  enclose  the  porch.  There  was  no 
indication  as  to  the  reasons  or  need  for  the  enclosure.  Cape 
Resort  could  not  produce  any  evidence  on  how  the  porch  was  used  in 
1956.  The  present  layout  of  the  ground  floor  area  showed  that  the 
porch  no  longer  consituted  a  distinct  space  in  the  hotel  but  was 
simply  a  part  of  an  existing  game  room.  As  to  this  particular 
building  permit,  the  court  found  that  Cape  Resort  could  not  prove 
that  the  porch  was  being  "used  in  accordance"  with  the  original 
permit  authorizing  its  enclosure.  The  1956  permit  offered  no 
protection  for  the  current  use  of  the  hotel. 

However,  another  building  permit  was  issued  to  the  hotel  owner 
in  1961.  In  the  application  for  this  permit  it  was  noted  that  the 
owner  proposed  to  add  a  21'  x  43'  addition  to  the  side  of  the  hotel 
and  remodel  a  portion  of  the  interior.  The  plan  which  accompanied 
the  application  for  the  building  permit  to  build  this  addition 
indicated  very  clearly  that  the  space  would  include  a  bar,  cocktail 


lounge,  and  entertainment  facilities.  Since  1961,  this  area  of  the 
hotel  had  been  used  for  afternoon  happy  hours  and  dancing,  drinking 
and  evening  entertainment.  In  this  instance,  the  court  found  that 
Cape  Resort  met  the  requirement  that  the  space  be  used  in 
accordance  with  the  terms  of  the  original  building  permit.  Even 
though  such  activity  was  illegal  in  1961,  the  action  to  enjoin  that 
use  came  after  the  six-year  time  period,  making  such  activity  in 
that  particular  area  of  the  hotel  a  protected  use. 

Also  discussed  in  Cape  Resort  was  the  meaning  of  the  term 
"original  building  permit."  It  was  argued  that  the  term  "original 
building  permit"  was  limited  to  a  permit  which  authorized  the 
erection  of  a  new  and  independent  building  or  structure  and  that 
alterations  of  or  additions  to  existing  buildings  undertaken  in 
accordance  with  a  properly  issued  building  permit  would  not  be 
afforded  the  protection  of  the  six-year  statute  of  limitations. 
The  court  noted  that  this  interpretation  would  conflict  with  the 
obvious  intent  of  the  Legislature  to  limit  the  time  within  which 
building  permits  could  be  attacked  as  issued  in  violation  of  a 
zoning  regulation.  The  court  determined  that  the  term  "original 
building  permit"  meant  the  first  permit  issued  with  respect  to  a 
particular  improvement  of  real  property.  Furthermore,  the  court 
noted  that  the  phrase  "use  allowed  by  said  permit"  was  not  limited 
to  a  new  and  distinct  use  but  also  included  the  same  use  which  was 
currently  being  conducted  in  an  existing  structure. 

The  second  proviso,  the  ten-year  statute  of  limitations,  was 
inserted  into  the  Zoning  Act  by  St. 1987,  c.481,  s.l.  Chapter  481 
of  the  Acts  of  1987  was  entitled  "AN  ACT  FURTHER  REGULATING  THE 
ILLEGAL  USE  OF  BUILDINGS  OR  STRUCTURES."  Although  the  statutory 
language  was  silent  on  the  question  of  use  violations,  there  was 
some  debate  among  Zoning  Enforcement  Officers  as  to  whether  the 
intent  of  the  ten-year  statute  of  limitations  was  to  protect  use  as 
well  as  structural  violations.  This  issue  was  put  to  rest  when  the 
court  decided  Lord  v.  Zoning  Board  of  Appeals  of  Somerset,  3  0  Mass. 
App.  Ct.  226  (1991) . 

Lord  owned  a  single-family  structure  which  was  located  in  a 
single-family  residential  district.  In  that  particular  zoning 
district,  a  two-family  structure  was  permitted  upon  the  issuance  of 
a  special  permit.  In  1966,  a  building  permit  was  issued  which 
authorized  an  addition  to  the  first  floor  of  the  single-family 
home.  The  addition  consisted  of  two  bedrooms  and  a  living  room. 
At  the  same  time  Lord  constructed  the  addition,  he  also  converted 
a  bedroom  and  living  room  on  the  first  floor  to  a  kitchen  and 
bathroom.  The  1966  building  permit  made  no  reference  to  two-family 
construction  or  use.  Between  1967  and  1976,  Lord  did  additional 
work  to  the  single-family  structure  without  obtaining  building 
permits.  He  added  three  bedrooms  and  a  living  room  in  the  basement 
which  already  had  a  kitchen  and  a  bathroom.  After  the  basement 
conversion,  the  house  was  used  as  a  two-family  residence.  In  1972, 
Lord  obtained  a  building  permit  to  construct  a  two-car  garage.  The 


Town  was  unaware  that  the  structure  was  being  used  as  a  two-family 
residence  until  1988  when  the  Building  Inspector  issued  a  cease  and 
desist  order.  Lord  applied  for  a  special  permit  for  a  two-family 
residence  which  was  denied  by  the  Zoning  Board  of  Appeals.  On 
appeal,  Lord  argued  that  he  did  not  need  a  special  permit  as  the 
ten-year  statute  of  limitations  protected  the  use  of  his  house  as 
a  two-family  residence. 

LORD  V.  ZONING  BOARD  OF  APPEALS  OF  SOMERSET 

30  Mass.  App.  Ct.  226  (1991) 

Excerpts : 

Armstrong,  J.  ... 

The  second  paragraph  of  G.L.  C.40A,  s.7,  as  amended 
through  St. 1987,  c.481,  s.l,  contains  two  separate 
limitations  periods  for  actions  brought  to  redress 
zoning  violations:  the  first,  six  years,  appli- 
cable to  actions  complaining  of  structural 
violations  or  use  violations  if  "real  property  has 
been  improved  and  used  in  accordance  with  the  terms 
of  the  original  building  permit";  the  second,  ten 
years,  applicable  to  actions  complaining  of  struc- 
tural violations  for  which  no  permit  was  given. 
(The  limitations  period  runs  in  each  case  from  the 
commencement  of  the  alleged  violation.)  In  con- 
trast to  the  six-year  limitations  period  applicable 
to  zoning  violations  ostensibly  authorized  by  a 
building  permit,  which  explicitly  covers  both 
structural  violations  and  use  violations,  the 
ten-year  limitations  period  for  zoning  violations 
unsanctioned  by  a  permit  covers  only  structural 
violations.  The  omission  of  protection  for  use 
violations  not  sanctioned  by  permit  is  plain  on  the 
face  of  the  statute. 

The  six-year  limitations  period  does  not  protect 
the  use  of  the  premises  as  a  two-family  house. . . . 
the  record  here  does  not  show  that  the  19  66 
building  permit  for  the  addition  contemplated 
introduction  of  two-family  use.  Nor,  by  1972,  can 
it  be  said  that  a  permit  for  a  two-car  garage 
signaled  that  two  families  would  be  using  the 
house. 


When  the  Legislature  enacted  the  six-year  statute  of 
limitations,  they  included  a  retroactive  provision  which  specified 
that  the  six-year  time  period  would  apply  to  any  action  which  arose 
prior  to  the  effective  date  of  the  Act.  Evans  v.  Building  Inspec- 
tor of  Peabodv.  5  Mass.  App.  Ct.  805  (1977)  .  The  legislation  which 
inserted  the  ten-year  statute  of  limitations  into  the  Zoning  Act 
did  not  contain  a  similar  retroactive  provision.  Does  the  ten-year 
statute  of  limitations  reach  back  and  protect  structures  that 
violated  zoning  prior  to  the  effective  date  of  the  ten-year  period? 

As  was  noted  in  Cranberry  Realty  &  Mortgage  Co.  v.  Acker lv 
Communications,  Inc. .  17  Mass.  App.  Ct.  255  (1984) ,  "all  statutes 
are  prospective  in  their  operation  unless  an  intention  that  they 
shall  be  retrospective  appears  by  necessary  implication  from  their 
words,  context  or  objects  when  considered  in  the  light  of  subject 
matter,  the  pre-existing  state  of  the  law  and  the  effect  upon 
existent  rights,  remedies  and  obligations.  Doubtless,  all  liti- 
gation commonly  looks  to  the  future,  not  to  the  past,  and  has  no 
retroactive  effect  unless  such  effect  manifestly  is  required  by 
unequivocal  terms.  It  is  only  statutes  regulating  practice, 
procedure  and  evidence,  in  short,  those  relating  to  remedies  and 
not  affecting  substantive  rights,  that  commonly  are  treated  as 
operating  retroactively,  and  as  applying  to  pending  actions,  or 
causes  of  action." 

The  courts  have  established  the  general  rule  that  statutes  of 
limitations  relate  only  to  remedy,  and  they  control  future 
procedure  in  reference  to  previously  existing  causes  of  action. 
Anderson  v.  Phoenix  Investment  Counsel  of  Boston.  Inc. .  387  Mass. 
444  (1982);  Cioffi  v.  Guenther.  374  Mass.  1  (1977).  It  has  also 
been  held  that  a  statute  of  limitations  which  forecloses  existing 
causes  of  action  is  constitutional  if  litigants  are  afforded  a 
reasonable  period  before  the  statute's  effective  date  to  commence 
their  actions.  Mulvey  v.  Boston,  197  Mass.  178  (1908) .  In  Evans, 
supra  at  806,  the  court  found  that  the  ninety-day  grace  period 
before  a  general  law  takes  effect  allows  a  reasonable  time  for 
affected  persons  to  take  appropriate  action.  Although  there  is  no 
case  on  point,  it  would  appear  that  the  ten-year  statute  of  limi- 
tations would  be  applicable  to  structural  violations  that  predated 
the  enactment  of  the  statute. 
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THE  SECTION  6  FINDING 

(Part  I) 


A  nonconforming  structure  or  use  is  a  structure 
or  use  which  was  lawfully  in  existence  prior  to  the 
enactment  of  a  zoning  ordinance  or  bylaw,  and  is 
maintained  after  the  effective  date  of  the  ordinance 
or  bylaw,  although  it  does  not  comply  with  applicable 
zoning  requirements.   For  many  years  in  Massachusetts, 
structures  and  uses  which  are  inconsistent  with  the 
zoning  ordinance  or  bylaw  but  which  predate  its 
adoption  or  amendment  have  been  exempted  from  the 
operation  of  the  new  zoning  ordinance  or  bylaw. 

The  first  statute  enabling  cities  and  towns  to 
adopt  zoning  ordinances  or  bylaws  was  St.  192  0,  c.601 
and  Section  7  of  that  statute  provided  that: 


An  ordinance  or  by-law. .. shall  not  apply 
to  existing  buildings  or  structures  nor  to 
the  existing  use  of  any  building,  structure 
or  premises,  but  it  shall  apply  to  any 
alteration  of  a  building  or  structure  to 
provide  for  its  use  for  a  purpose,  or  in  a 
manner,  substantially  different  from  the 
use  to  which  it  was  put  before  alteration. 
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PERIMETER  PLANS 


A  perimeter  plan  is  a  plan  of  land  showing  existing 
property  lines,  with  no  new  lines  drawn  indicating  i 
division  of  land.   Such  plans  are  usually  filed  so 
that  the  property  owner  can  obtain  a  three  year 
zoning  protection  for  the  land  shown  on  such  plan. 
There  has  been  case  law  that  has  looked  at  the 
question  as  to  whether  a  perimeter  plan  is  entitled 
to  an  ANR  endorsement  from  the  Planning  Board. 


The  Subdivision  Control  Law  is 


a  comprehensive  scheme 
reation  of  new  lots  and  for  the 

There  are 


for  regulating  the 

recording  of  plans  showing  such  new  lots. 

three  sections  of  the  Subdivision  Control  Law  which 

are  relevant  to  the  perimeter  plan  issue. 


1.  Section  81-L  which  defines  the  term  "sub- 
division" as  well  as  divisions  of  land 
that  will  not  be  considered  a  subdivision 

2.  Section  81-P  which  sets  out  the  procedure 
for  endorsement  of  plans  not  requiring 
subdivision  approval. 

3.  Section  81-X  which  provides  a  procedure 
for  recording  plans,  which  show  no  new  lot 
lines. 
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Since  1920,  the  zoning  statute  has  contained  substantially 
the  same  language  protecting  the  right  to  continue  a  nonconform- 
ing use  or  maintain  a  nonconforming  structure.   The  rationale 
behind  protecting  nonconforming  structures  or  uses  can  be  found 
in  Opinion  of  the  Justices,  234  Mass.  597  (1920) ,  where  the  court 
noted  that  "rights  already  acquired  by  existing  use  or 
construction  of  buildings  in  general  ought  not  to  be  interfered 
with." 

One  of  the  main  purposes  of  zoning  is  to  stabilize  the  use 
of  property,  and  the  advantage  that  owners  of  nonconforming 
property  acquire  by  the  enactment  of  a  zoning  regulation  has  not 
been  substantially  augmented  by  the  courts  unless  permitted  by 
the  zoning  ordinance  or  bylaw.   In  general,  the  courts  have 
upheld  the  right  of  local  communities  to  prohibit  or  regulate 
changes  to  nonconforming  structures  or  uses. 

The  relevant  section  of  the  General  Laws  dealing  with  the 
issue  of  nonconforming  structures  and  uses  is  Chapter  4  0A, 
Section  6.   The  first  sentence  of  Section  6  prescribes  the 
following  minimum  zoning  protections  afforded  nonconforming 
structures  and  uses. 


Except  as  hereinafter  provided,  a  zoning  ordinance 
or  by-law  shall  not  apply  to  structures  or  uses 
lawfully  in  existence  or  lawfully  begun,  or  to  a 
building  or  special  permit  issued  before  the  first 
publication  of  notice  of  the  public  hearing  on  such 
ordinance  or  by-law  required  by  section  five,  but 
shall  apply  to  any  change  or  substantial  extension 
of  such  use,  to  a  building  or  special  permit  issued 
after  the  first  notice  of  said  public  hearing,  to 
any  reconstruction,  extension  or  structural  change 
of  such  structure  and  to  any  alteration  of  a 
structure  begun  after  the  first  notice  of  said 
public  hearing  to  provide  for  its  use  for  a 
substantially  different  purpose  or  for  the  same 
purpose  in  a  substantially  different  manner  or 
to  a  substantially  greater  extent  except  where 
alteration,  reconstruction,  extension  or  structural 
change  to  a  single  or  two-family  residential 
structure  does  not  increase  the  nonconforming 
nature  of  said  structure. 


The  second  sentence  of  Section  6  provides  a  method  whereby 
nonconforming  structures  of  uses  may  be  extended,  altered  or 
changed  if  a  specific  finding  is  made  by  the  granting  authority 
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Pre-existing  nonconforming  structures  or  uses  may 
be  extended  or  altered,  provided  that  no  such 
extension  or  alteration  shall  be  permitted  unless 
there  is  a  finding  by  the  permit  granting  authority 
or  by  the  special  permit  granting  authority  designated 
by  ordinance  or  by-law  that  such  change,  extension  or 
alteration  shall  not  be  substantially  more  detrimental 
than  the  existing  nonconforming  [structure  or]  use  to 
the  neighborhood. 

This  "finding"  provision  has  been  the  center  of  much 
confusion  and  controversy.   To  render  the  statute  intelligible, 
the  court,  in  Willard  v.  Board  of  Appeals  of  Orleans.  2  5  Mass. 
App.  Ct.  15  (1987) ,  was  forced  to  add  the  words  "structure  or"  so 
that  the  concluding  portion  of  this  sentence  would  read  "shall 
not  be  substantially  more  detrimental  than  the  existing 
nonconforming  structure  or  use  to  the  neighborhood." 

The  "finding"  provision  has  also  caused  concern  at  the  local 
level.   For  example,  it  does  not  specify  a  procedure  and  the  type 
of  permit  that  must  be  issued  by  the  finding  authority  when 
approving  the  requested  change,  extension  or  alteration.   Many 
cities  and  towns  have  attempted  to  deal  with  the  procedural 
ambiguities  by  providing  in  their  zoning  ordinances  or  bylaws  a 
special  permit  review  for  applicants  wishing  to  change,  extend  or 
alter  a  nonconforming  structure  or  use.   In  Shrewsbury  Edgemere 
Associates  Ltd.  Partnership  v.  Board  of  Appeals  of  Shrewsbury, 
409  Mass.  317  (1991) ,  the  court  considered  the  question  whether  a 
municipality  has  the  authority  under  the  "finding"  provision  of 
the  Zoning  Act  to  authorize  a  change,  extension  or  alteration  to 
a  nonconforming  use  by  special  permit  and  require  a  super 
majority  vote  of  the  special  permit  granting  authority.   Chapter 
4  0A,  Section  9  requires  that  approval  of  a  special  permit 
requires  a  unanimous  vote  of  a  three  member  board,  four  votes  of 
a  five  member  board,  and  a  two-thirds  vote  of  a  board  with  more 
than  five  members. 

A  developer  sought  to  convert  a  nonconforming  drive-in 
theater  to  a  water  amusement  park.   The  zoning  bylaw  of  the  town 
of  Shrewsbury  required  a  special  permit  in  order  to  change, 
alter,  or  expand  a  prior  nonconforming  use.   The  bylaw  designated 
the  Zoning  Board  of  Appeals  as  the  special  permit  granting 
authority  for  such  special  permit  applications.   The  developer 
argued  that  the  Chapter  40A  "finding"  provision  did  not  authorize 
the  Board  of  Appeals  to  make  the  "finding"  by  other  than  a  simple 
majority  vote  as  Section  6  only  allows  a  municipality  to  choose 
the  special  permit  granting  authority  but  not  the  procedure.   The 
court  did  not  agree. 


-3- 


SHREWSBURY  EDGEMERE  ASSOCIATES  V.  BOARD  OF  APPEALS  OF  SHREWSBURY 

409  Mass.  317  (1991) 

Excerpts : 

Lynch,  J.  ... 

General  Laws  C.40A,  s.lA,  differentiates  between  the 
permit  granting  authority  and  the  special  permit 
granting  authority  under  the  zoning  by-law,  the 
principal  distinction  being  that  the  latter  is  the 
authority  that  issues  special  permits.   General 
Laws  c.4  0A,  s.9,  requires  that  approval  of  an 
application  for  a  special  permit  requires  four 
votes  of  a  five-member  board.   The  statute  does 
not  require  that  permit  granting  authorities  always 
act  by  super  majority.   It  follows,  therefore, 
that  by  authorizing  the  municipality  to  choose  the 
special  permit  granting  authority,  when  it  does  so, 
that  body  uses  the  procedure  which  defines  it.   We 
conclude  that  G.L.  C.40A,  s.6,  authorizes,  but  it 
does  not  require,  a  municipality  to  choose  a  special 
permit  application  as  the  procedure  for  extension  or 
alteration  of  a  nonconforming  use. 

We  agree  with  the  board  that  there  is  no  reason  to 
think  the  Legislature  intended  special  permits 
issued  for  changes  in  nonconforming  uses  to  be  less 
stringently  dispensed  than  any  other  type  of  special 
permit.   Prior  to  the  197  5  amendment,  the  Zoning 
Enabling  Act  allowed  a  town  to  forbid  any  changes 
in  nonconforming  uses,  and  required  a  unanimous 
vote  by  a  zoning  board  of  appeals  to  decide  in  favor 
of  any  application  under  any  zoning  ordinance  or 
by-law.  ...  As  we  read  the  statute,  the  Legislature 
has  liberalized  these  rules  to  permit  a  town  to 
require  the  same  number  of  affirmative  votes  to  grant 
applications  for  the  alteration  of  a  nonconforming 
use  as  to  grant  any  other  special  permit,  or  to 
delegate  the  chore  to  the  permit  granting  authority 
which  would  permit  approval  by  a  simple  majority. 


In  Walker  v.  Board  of  Appeals  of  Harwich.  388  Mass.  42 
(1983) ,  the  Massachusetts  Supreme  Judicial  Court  noted  that  the 
Section  6  "finding"  provision  authorizes  the  granting  of  special 
permits  for  changes  in  existing  structures..."  but  did  not 
address  the  question  whether  municipalities  were  required  to 
provide  a  process  authorizing  changes  to  nonconforming  structures 
and  uses.   However,  in  Sullivan  v.  Board  of  Appeals  of  Harwich, 
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15  Mass.  App.  Ct.  286  (198  3) ,  the  court  noted  that  the  power  of  a 
municipality  to  regulate  changes  in  nonconforming  uses  appeared 
more  clearly  under  the  previous  state  zoning  statutes  but 
suggested  that  it  was  quite  possible  that  the  Section  6  "finding" 
provision  could  be  read  "as  authorizing  municipalities  to  provide 
extensions  or  alterations  of  nonconforming  uses  by  special  permit 
while  not  requiring  them  so  to  provide." 

In  the  next  edition  of  the  Land  Use  Manager,  we  will 
continue  our  look  at  the  Section  6  "finding"  provision  and  focus 
on  the  issue  as  to  whether  the  Section  6  finding  process  is  an 
optional  provision  of  the  Zoning  Act. 


AN  ACT  RELATIVE  TO  RULES  AND  REGULATIONS  IMPACTING 

AGRICULTURAL  OPERATIONS 

One  of  the  infamous  outside  sections  of  the  fiscal  year  1991 
state  budget  (see  St.  1990,  c.150,  s.260)  added  the  following 
section  to  MGL,  Chapter  3  0A: 

Section  18.   All  state,  regional  and  municipal 
agencies,  boards,  commissions,  before  any  rule, 
regulation,  law  or  other  restriction  is  enacted, 
shall  make  public  and  post  in  writing  whether  or  not 
such  restrictions  will  impact  on  agricultural  opera- 
tions based  in  the  commonwealth.   Further,  if  such 
rule,  regulation,  law  or  other  restriction  is 
determined  to  have  a  potential  impact  on  agriculture, 
the  responsible  agency  in  consultation  with  the 
department  of  food  and  agriculture,  shall  conduct  an 
impact  assessment  to  determine  the  extent  of  such 
impact,  including,  but  not  limited  to:  the  effect  on 
future  land  use  and  related  environmental  impacts, 
including  costs  and  submit  to  the  joint  committees  on 
natural  resources  and  agriculture  and  to  the  house  and 
senate  committee  on  ways  and  means  a  copy  of  their 
findings  forty-five  days  prior  to  promulgation. 

Although  this  legislation  was  most  likely  directed  towards 
state  agencies,  local  municipal  boards  must  comply  with  the  new 
law.   Before  a  local  board  adopts  a  regulation,  it  must  post  the 
regulation  and  note  whether  or  not  such  regulation  will  have  an 
impact  on  agricultural  operations.   The  Department  of  Food  and 
Agriculture  has  not  prepared  any  guidelines  to  assist  communities 
in  determining  what  is  meant  by  the  term  "impact  on  agricultural 
operations."   The  Legislature  did  not  allocate  any  funds  to  the 
Department  to  pay  for  the  cost  of  conducting  any  impact 
assessment.   Failure  to  provide  the  necessary  funding  raises  the 
question  whether  the  new  law  is  in  conflict  with  the  local 
mandate  statute,  MGL,  c.29,  s.27c.   Until  further  clarification, 
the  onus  should  be  on  the  local  agricultural  community  to  make 
the  claim  that  the  proposed  regulation  requires  the  preparation 
of  an  impact  assessment. 
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THE  SECTION  6  FINDING 
(Part  II) 


In  the  last  edition  of  the  Land  Use  Manager,  we 
reviewed  Shrewsbury  Edgeittere  Associates  Ltd.  Partnership 
v.  Board  of  Appeals  of  Shrewsbury.  409  Mass.  317  (1991) , 
where  the  court  considered  the  question  whether  the 
Section  6  "finding"  provision  of  the  Zoning  Act 
authorizes  a  community  to  allow  a  change,  extension  or 
alteration  to  a  nonconforming  use  by  special  permit  and 
requires  a  super  majority  vote  of  the  special  permit 
granting  authority.   In  this  edition  of  the  Land  Use 
Manager,  we  continue  our  look  at  the  Section  6  "finding" 
provision.   Is  this  an  optional  provision  of  the  Zoning 
Act  or  are  communities  required  to  provide  for  such  a 
process  in  their  zoning  ordinances  or  bylaws? 

Lower  courts  have  had  conflicting  views  on  whether  the 
Section  6  "finding"  provision  is  a  mandatory  requirement. 
In  Merna  v.  Long  Point  Marine.  Inc. .  (Plymouth)  C.A.  No. 
80-12466,  1982,  the  Superior  Court  found  that  a  bylaw 
which  limits  the  expansion  of  change  of  a  nonconforming 
use  to  ten  percent  was  inconsistent  with  the  "finding" 
provision  of  the  state  statute.   Also  in  Public  Storage 
Inc.  v.  Defelice.  (Suffolk)  Misc.  Case  No.  116831,  1989, 
the  Land  Court  noted  that  the  Zoning  Act  provides  that  a 
party  is  entitled  to  change  from  one  nonconforming  use  to 
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another  if  the  permit  granting  authority  makes  a  finding 
that  the  new  use  would  not  be  substantially  more 
detrimental  than  the  prior  nonconforming  use.   On  the 
other  hand,  in  Johnson  v.  Moran.  (Middlesex)  Misc.  Case 
No.  122425,  1987,  the  Land  Court  found  that  the  Zoning 
Act  is  an  enabling  act  which  establishes  minimum 
standards  and  does  not  prevent  the  legislative  body  from 
establishing  additional  criteria  and  in  Blasco  v.  Board 
of  Appeals  of  the  Town  of  Winchendon,  (Worcester)  Misc. 
Case  No.  131799,  1989,  the  court  held  that  the  Zoning  Act 
does  not  require  a  municipality  to  allow  a  change  to  a 
nonconforming  use  upon  a  finding  that  such  change  will 
not  be  substantially  more  detrimental  than  the  existing 
use  to  the  neighborhood. 

The  Winchendon  case  was  appealed.   In  Blasco  v. 
Board  of  Appeals  of  Winchendon.  31  Mass.  App.  Ct.  32 
(1991) ,  the  Massachusetts  Appeals  Court  decided  that  the 
Zoning  Act,  by  itself,  does  not  entitle  a  landowner  to 
make  a  change  to  a  nonconforming  use  if  the  local  review 
board  makes  the  necessary  finding.   Mabardy  Washed  Sand 
and  Gravel  operated  a  nonconforming  gravel  pit  in  the 
town  of  Winchendon.   Mabardy  applied  to  the  Zoning  Board 
of  Appeals  for  a  special  permit  to  change  its 
nonconforming  use  from  a  gravel  operation  to  a  demolition 
landfill.   The  Zoning  Board  of  Appeals  determined  that 
the  proposed  use  would  not  be  more  detrimental  to  the 
neighborhood  than  the  existing  gravel  operation,  and 
granted  the  special  permit.   On  appeal,  the  court 
reviewed  the  zoning  bylaw  and  found  that  the  bylaw 
authorized  an  alteration  of  a  nonconforming  use  of  a 
building  or  structure  but  did  not  authorize  the  Zoning 
Board  of  Appeals  to  grant  a  special  permit  to  allow  a 
change  to  a  nonconforming  use  of  land.   Since  the  bylaw 
did  not  permit  a  change  to  a  nonconforming  use,  the  court 
considered  the  question  whether  the  Zoning  Act  mandates 
that  communities  must  allow  such  a  change  after  the 
proper  finding  by  the  appropriate  municipal  body. 


BLASCO  V.  BOARD  OF  APPEALS  OF  WINCHENDON 

31  Mass.  App.  Ct.  32  (1991) 

Excerpts : 

Fine,  J.  ... 

The  first  two  sentences  of  G.L.  C.40A,  s.6,  as 
inserted  by  St.  1975,  c.808,  s.3,  have  been 
described  as  "difficult  and  infelicitous."... 

The  language  suggests,  on  the  one  hand,  that  local 
zoning  by-laws  govern  the  extent  to  which  there  may 
be  changes  in  nonconforming  uses  and,  on  the  other, 
that  changes  in  nonconforming  uses  may  be  made  by  a 
property  owner  so  long  as  the  appropriate  municipal 
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body  makes  the  required  finding.   The  two  sentences 
are  either  contradictory  to  each  other,  or  the 
second  sentence  provides  for  an  exception  to  the 
rule  stated  in  the  first  sentence.   Such  an 
exception,  however,  would  swallow  the  rule.  ...  We 
conclude  that,  with  respect  to  the  question  before 
us,  the  language  is  ambiguous.   We  proceed,  there- 
fore, to  consider  the  legislative  history  of  G.L. 
c.40A,  s.6,  and  the  policies  relating  to  noncon- 
forming uses  likely  to  have  affected  the  legisla- 
tive intent. 

The  legislative  history  suggests  an  intent  to  allow 
local  zoning  authorities,  through  their  by-laws,  to 
regulate  and  even  prohibit  changes  in  nonconforming 
uses.   "Prior  to  the  1975  amendment,  the  Zoning 
Enabling  Act  allowed  a  town  to  forbid  any  changes  in 
nonconforming  uses,  and  required  a  unanimous  vote  by 
a  zoning  board  of  appeals  to  decide  in  favor  of  any 
application  under  any  zoning  ordinance  or  by-law. 
...In  the  Shrewsbury  case,  the  issue  was  the  number 
of  votes  required  by  G.L.  C.40A,  s.6,  to  approve  a 
change  in  nonconforming  use.  . . .  The  court's 
comment,  at  322,  that,  in  enacting  G.L.  c.40A,  s.6, 
the  Legislature  "liberalized"  the  rules  relating  to 
changes  in  nonconforming  uses  must  be  read  as 
relating  specifically  to  the  relaxation  of  the 
earlier  requirement  of  a  unanimous  vote  to  allow 
such  a  change. 

The  court  had  occasion  in  the  Shrewsbury  decision  to 
refer  to  the  legislative  history  of  G.L.  C.40A,  s.6, 
as  follows:  "The  1975  revision  of  the  Zoning 
Enabling  Act,  St.  1975,  c.808,  s.3,  resulted  from  a 
report  to  the  Legislature  by  the  Department  of 
Community  Affairs,  which  recommended  a  number  of 
changes.   See  1972  House  Doc.  No.  5009,  Report  of 
the  Department  of  Community  Affairs  Relative  to 
Proposed  Changes  and  Additions  to  the  Zoning 
Enabling  Act  (report)."   Id.  at  320.   We  refer, 
therefore,  to  that  report.   In  discussing  changes  in 
nonconforming  uses,  the  report  notes,  at  39,  the 
unanimity  of  authorative  opinion  that  "the  ultimate 
objectives  of  zoning  would  be  furthered  by  the 
eventual  elimination  of  nonconformities  in  most 
cases"  and  the  consequent  legislative  prohibition  or 
regulation  of,  among  other  things,  changes  of  use. 
The  report  then  points  out,  at  43-44,  that  strict 
enforcement  of  rules  prohibiting  changes  may,  in 
certain  situations,  have  a  detrimental  effect  on  a 
community.  ...  To  meet  that  concern,  the  report, 
at  44,  recommends  "that  the  enabling  act  explicitly 
recognize  the  validity  of  regulations   which 
authorize  such  a  change  of  use  upon  application  to 
the  board  of  appeals,  after  a  showing  that  the 
proposed  change  of  use  will  be  less  detrimental  to 
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REGULATING  NONCONFORMING  STRUCTURES 


A 


MGL,  Chapter  40A,  Section  6  prescribes  the  minimum 
zoning  protections  afforded  to  nonconforming  uses, 
structures  and  the  existing  use  of  any  nonconforming 
structure.  A  nonconforming  structure  may  be  altered 
provided  the  alteration  would  not  permit  the  use  of  the 
structure  for  a  substantially  different  purpose  or  for  the 
same  purpose  in  a  substantially  different  manner.  In 
relevant  part,  the  first  sentence  of  Section  6  provides 
that: 

...a  zoning  ordinance  or  bylaw  shall  not  apply 
to  structures  or  uses  lawfully  in  existence... 
but  shall  apply  to  any  change  or  substantial 
extension  of  such  use,  to  a  building  or  special 
permit  issued  after  the  first  notice  of... 
public  hearing  [on  such  ordinance  or  bylaw] , 
to  any  reconstruction,  extension  or  structural 
change  of  such  structure  and  to  any  alteration 
of  a  structure  begun  after  the  first  notice  of 
said  public  hearing  to  provide  for  its  use 
for  a  substantially  different  purpose  or  for 
the  same  purpose  in  a  substantially 
different  manner... 

In  Nichols  v.  Board  of  Zoning  Appeal  of  Cambridge.  2  6 
Mass.  App.  Ct.  631  (1988)  ,  the  court  determined  that 
Section  6  requires  that  any  alteration  to  a  nonconforming 
structure  which  will  provide  for  a  different  use  must 
comply  with  the  provisions  of  the  zoning  ordinance  or 
bylaw. 
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Nichols  wished  to  convert  his  garage  so  that  he  could  use  it 
as  a  home  architect's  office  which  was  a  permitted  accessory  use 
in  a  residential  district.   The  garage  did  not  meet  the  sideline 
requirements  of  the  zoning  ordinance  but  was  a  preexisting 
nonconforming  structure.   Nichols  obtained  a  building  permit  from 
the  Building  Inspector  and  renovated  his  garage.   The  improve- 
ments made  by  Nichols  did  not  change  the  footprint  of  the  garage. 
More  than  a  year  after  the  garage  had  been  converted  into  a  home 
office,  another  Building  Inspector  notified  Nichols  that  the 
renovations  violated  the  zoning  ordinance  and  that  such 
renovations  required  a  special  permit.   Nichols  appealed  to  the 
Zoning  Board  of  Appeals  and  the  Board  of  Appeals  upheld  the 
Building  Inspector's  determination. 

The  provisions  of  the  Cambridge  Zoning  Ordinance  were 
similar  to  the  statutory  provisions  of  Section  6  governing 
nonconforming  uses  and  structures.   In  relevant  part,  the  zoning 
ordinance  provided: 

Section  8.11  This  ordinance  shall  not  apply  to 
existing  buildings  or  structures,  nor  to  the 
existing  use  of  any  building  or  structure  or 
of  land... but  it  shall  apply  to  any  change  or 
use  thereof  and  to  any  alteration  of  a  building 
or  structure  when  the  same  would  amount  to 
reconstruction,  extension  or  structural  change, 
and  to  any  alteration  of  a  building  or  structure 
to  provide  for  its  use  for  a  purpose  or  in  a 
manner  substantially  different  from  the  use  to 
which  it  was  put  before  alteration,  or  for  its 
use  for  the  same  purpose  to  a  substantially 
greater  extent. 

The  ordinance  regulated  alterations  to  nonconforming 
structures  and  changes  to  nonconforming  uses  in  the  following 
manner : 

Section  8.21  Any  nonconforming  structure  or  use 
which  existed  at  the  time  of  the  first  notice  of 
public  hearing  by  the  Planning  Board  of  the 
applicable  provisions  of  this  or  any  prior 
ordinance  or  any  amendment  thereto  may  be 
continued  or  changed  to  be  conforming,  but  when 
so  changed  to  be  conforming  it  shall  not  be  made 
nonconforming  again. 

Section  8.22   In  a  Residence  district  the  Board 
of  Zoning  Appeal  may  grant  a  special  permit  for  the 
alteration  or  enlargement  of  a  nonconforming 
structure  (but  not  the  alteration  or  enlargement 
of  a  nonconforming  use) . . . 

The  question  before  the  court  was  whether  the  first  sentence 
of  Section  6  and  the  Cambridge  Zoning  Ordinance  allowed  as  a 
matter  of  right  an  alteration  of  a  nonconforming  structure  to 
accommodate  a  change  from  a  permitted  use  to  another  permitted 
use. 
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NICHOLS  V.  BOARD  OF  ZONING  APPEAL  OF  CAMBRIDGE 

26  Mass.  App.  Ct.  631  (1988) 

Excerpts 

Dreben,  J.  ... 

We  turn  to  the  governing  statute  and  ordinance, . . .General 
Laws,  C.40A,  s.  6,  "prescribes  the  minimum  of  tolerance  that 
must  be  accorded  to  nonconforming  uses,  existing  buildings 
and  structures,  and  the  existing  use  of  any  building  or 
structure. ..".. .Brief ly  stated,  the  ordinance  provides  that 
it  applies  to  the  three  situations  of  nonconformity 
permitted  by  the  statute;  (1)  a  change  of  use;  (2)  an 
alteration  of  a  nonconforming  building  amounting  to  a 
"reconstruction,  extension  or  structural  change";  and  (3) 
"any  alteration  of  a  [nonconforming]  building  or  structure 
to  provide  for  its  use  for  a  purpose  or  in  a  manner 
substantially  different  from  the  use  to  which  it  was  put 
before  alteration." 

The  plaintiffs  would  have  us  construe  the  ordinance  as  only 
requiring  a  special  permit  when  there  is  an  alteration  to  a 
building  to  accommodate  a  change  from  a  nonconforming  use  to 
another  nonconforming  use.   Neither  the  statute  nor  the 
ordinance  is  so  limited.   As  indicated  above,  the  ordinance 
applies  in  three  nonconforming  situations.   The  first  is 
when  there  is  any  change  in  a  nonconforming  use.   Section 
8.21...  makes  clear  that  a  change  to  a  permitted  use  may  be 
effected  without  seeking  a  special  permit.   A  fortiori,  if 
no  alterations  are  made,  a  change  from  a  permitted  use  to 
another  permitted  use  need  not  be  presented  to  the  board  of 
zoning  appeal.   The  change  in  use  referred  to  in  s.  8.11 
applies  only  when  the  use,  although  changed,  is  still 
nonconforming . 

When,  however,  a  nonconforming  structure  is  altered  to 
provide  for  a  use  different  from  the  use  prior  to  alteration 
(situation  three) ,  the  ordinance  applies  even  if  the  new  use 
is  a  permitted  one.   Beginning  with  St.  1920,  c.601,  s.  7, 
with  only  minor  changes  in  language,  the  zoning  statute 
applies  to  "any  alteration  of  a  building  to  provide  for  its 
use  for  a  purpose,  or  in  a  manner,  substantially  different 
from  the  use  to  which  it  was  put  before  the  alteration." 
See  Opinion  of  Justices,  234  Mass.  597,  603  (1920) .   If  the 
plaintiffs'  construction  were  accepted,  the  third  portion 
(in  our  numbering)  of  the  ordinance  (and  the  zoning  statute) 
would  be  wholly  superfluous  as  changes  from  one 
nonconforming  use  to  another  are  already  covered  by  the 
first  portion. 
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Although  the  provisions  of  the  Cambridge  Zoning  Ordinance 
required  that  Nichols  obtain  a  special  permit,  the  court  strongly 
suggested  that  the  special  permit  application  could  be  favorably 
acted  upon  by  the  Board.   The  court  noted  that: 

. . .when  the  board  considers  the  application  for  a 
special  permit  it  will  doubtless  consider  the 
following  matters  favoring  its  grant.   The  foot- 
print of  the  building  has  not  changed,  and  there 
has  been  no  increase  in  its  nonconformity.   As 
the  judge  intimated,  the  appearance  of  the  garage 
has  improved.   Moreover,  while  the  city  is  not 
estopped  by  the  action  of  the  first  zoning 
inspector,  the  board,  in  considering  whether  to 
a  grant  permit  in  these  circumstances,  may  take 
into  account  the  good  faith  reliance  of  the 
plaintiffs  on  the  actions  of  the  city's  officials. 

Under  the  provisions  of  Section  6  of  the  Zoning  Act,  an 
alteration  to  a  nonconforming  structure  is  permissible  if  the 
alteration  does  not  permit  the  use  of  the  structure  for  a 
substantially  different  manner  or  to  a  substantially  greater 
extent.   Since  the  alterations  in  Nichols  permitted  a  change  in 
use,  such  alterations  were  not  permitted  by  the  Zoning  Act  and 
therefore  were  subject  to  the  special  permit  provisions  of  the 
Cambridge  Zoning  Ordinance. 

The  Massachusetts  Supreme  Judicial  Court,  in  Rockwood  v.  The 
Snow  Inn  Corp. .  409  Mass.  361  (1991) ,  narrowly  interpreted  the 
provisions  of  the  first  paragraph  of  Section  6.   The  Rockwood 
court  further  recognized  the  right  of  a  municipality  to  regulate 
or  forbid  changes  to  nonconforming  structures.   Snow  Inn  was  a 
nonconforming  structure  because  it  did  not  comply  with  the 
setback  requirements  of  the  Harwich  Zoning  Bylaw.   Snow  Inn 
Corporation  proposed  a  project  which  would  have  increased 
building  lot  coverage  from  64,740  square  feet  to  85,865  square 
feet.   The  Zoning  Board  of  Appeals  granted  a  special  permit 
authorizing  the  changes  proposed  by  Snow  Inn  Corporation. 
Rockwood,  an  abutter,  appealed  the  Zoning  Board's  decision. 

The  Harwich  Zoning  Bylaw  contained  a  maximum  lot  coverage 
provision  restricting  building  coverage  to  no  more  than  fifteen 
percent  of  the  lot.   The  proposed  changes  and  extensions  resulted 
in  the  Inn  exceeding  the  zoning  bylaw's  lot  coverage  requirement. 
The  Harwich  Zoning  Bylaw  mirrored  the  Section  6  finding  provision 
and  authorized  the  Zoning  Board  of  Appeals  to  grant  a  special 
permit  allowing  a  change  to  a  nonconforming  structure  provided 
such  change  would  not  be  substantially  more  detrimental  to  the 
neighborhood  than  the  existing  nonconforming  structure.   At  issue 
before  the  court  was  whether  the  Zoning  Act  or  the  Harwich  Zoning 
Bylaw  authorized  the  issuance  of  the  special  permit  when  the 
proposed  change  would  violate  existing  zoning  requirements. 
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ROCKWOOD  V.  THE  SNOW  INN  CORP. 

409  Mass.  361  (1991) 

Excerpts : 

O ' Connor ,  J .  ... 

We  conclude,  apparently  different  from  the  trial  judge,  that 
the  first  sentence  of  the  quoted  portion  of  s.  6  requires 
that,  in  the  absence  of  a  variance,  any  extension  or 
structural  change  of  a  nonconforming  structure  must  comply 
with  the  applicable  zoning  ordinance  or  by-law.   Then,  if 
the  proposed  extension  or  change  conforms  to  the  by-law,  the 
second  quoted  statutory  sentence  requires  for  project 
approval  a  finding  that  the  extension  or  change  will  not  be 
substantially  more  detrimental  to  the  neighborhood  than  the 
existing  nonconforming  structures.    If  the  first  and  second 
sentences  are  read  together,  the  statute  permits  extensions 
and  changes  to  nonconforming  structures  if  (1)  the 
extensions  or  changes  themselves  comply  with  the  ordinance 
or  by-law,  and  (2)  the  structures  as  extended  or  changed  are 
found  to  be  not  substantially  more  detrimental  to  the 
neighborhood  than  the  preexisting  nonconforming  structure  or 
structures . 

If  we  were  not  to  construe  G.L.  C.40A,  s.  6,  in  that  way, 
the  provision  in  the  first  quoted  sentence  that  a  zoning 
ordinance  or  by-law  "shall  apply... to  any  reconstruction, 
extension  or  structural  change  of  [a  protected  nonconforming 
structure]"  would  be  meaningless  surplusage.   Indeed,  even 
as  to  a  single  or  two-family  residence,  structures  to  which 
the  statute  appears  to  give  special  protection,  the  zoning 
ordinance  or  by-law  applies  to  a  reconstruction,  extension, 
or  change  that  "would  intensify  the  existing  nonconformities 
or  result  in  additional  ones."  Willard  v.  Board  of  Appeals 
of  Orleans.  25  Mass.  App.  Ct.  15,  22  (1987)  . 

Section  X  (J)  of  the  Harwich  zoning  by-law  tracks  the  second 
sentence  quoted  from  G.L.  C.40A,  s.  6.   Section  X  (J) 
provides:   "Pre-existing  non-conforming  structures  or  uses 
may  be  changed,  extended  or  altered  on  special  permit  from 
the  Board  of  Appeals,  provided  that  no  such  change, 
extension  or  alteration  shall  be  permitted  unless  there  is  a 
finding  by  the  Board  that  such  change,  extension  or 
alteration  shall  not  be  substantially  more  detrimental  to 
the  neighborhood  than  the  existing  non-conforming  use." 
Section  X  (J)  is  applicable  under  G.L.  C.40A,  s.  6,  but, 
contrary  to  the  trial  judge's  apparent  understanding,  we  do 
not  understand  Section  X  (J)  to  mean  that  the  board's 
finding  that  the  project  will  not  be  substantially  more 
detrimental  to  the  neighborhood  than  the  existing 
nonconforming  structure  entitles  the  developer  to  make 
structural  extensions  or  changes  that  would  cause  lot 
coverage  or  other  by-law  provisions  to  be  violated. 
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In  Blasco  v.  Board  of  Appeals  of  Winchendon .  31  Mass.  App. 
Ct.  32  (1991) ,  the  court  determined  that  the  second  sentence  of 
Section  6  does  not  require  that  communities  authorize  the 
extension,  alteration  or  change  of  a  nonconforming  structure  or 
use  after  a  finding  that  the  extension,  alteration  or  change  will 
not  be  substantially  more  detrimental  to  the  neighborhood  than 
the  existing  nonconformity.   This  is  a  significant  decision  by 
the  court.   By  deciding  that  the  Section  6  finding  is  an  optional 
provision  of  the  Zoning  Act,  the  court  has  recognized  the 
authority  of  a  community  to  regulate  or  forbid  extensions, 
alterations  or  changes  to  nonconforming  structures. 

Many  communities  rather  than  establishing  their  own 
regulations  or  special  permit  requirements,  have  inserted  in 
their  zoning  ordinances  and  bylaws  the  Section  6  finding 
provision  of  the  Zoning  Act.   If  a  zoning  ordinance  or  bylaw 
mirrors  or  refers  to  the  Section  6  finding,  then  according  to 
Rockwood,  no  extension,  alteration  or  change  to  a  nonconforming 
structure  is  permissible  unless: 

(1)  the  extension,  alteration  or  change  meets  the 
requirements  of  the  zoning  ordinance  or  bylaw  and, 

(2)  the  extension,  alteration  or  change  is  found  by 

the  appropriate  review  board  not  to  be  substantially 
more  detrimental  to  the  neighborhood  than  the 
preexisting  nonconforming  structure. 

Any  extension,  alteration  or  change  which  does  not  conform 
to  the  provisions  of  the  zoning  ordinance  or  bylaw  will  require  a 
variance  from  the  Zoning  Board  of  Appeals.   If  a  zoning  ordinance 
or  bylaw  remains  silent  and  does  not  specifically  authorize  an 
extension,  alteration  or  change  to  a  nonconforming  structure,  a 
variance  must  also  be  obtained  from  the  Zoning  Board  of  Appeals 
before  a  building  permit  can  be  issued. 

Planners  and  Planning  Boards  should  review  the  nonconforming 
use  and  structure  provisions  of  their  local  zoning  ordinance  or 
bylaw.   Municipal  officials  may  find  that  their  local  zoning 
ordinance  or  bylaw  severely  limits  the  ability  of  a  landowner  to 
make  any  extension,  alteration  or  change  to  a  nonconforming 
structure.   Rather  than  requiring  landowners  to  seek  a  variance 
before  they  extend,  alter  or  change  a  nonconforming  structure, 
communities  may  want  to  consider  amending  their  zoning 
regulations  to  provide  alternatives  to  the  variance  process. 

On  the  following  page  is  a  chart  outlining  the  protections 
afforded  nonconforming  uses  and  structures  as  provided  by  the 
first  paragraph  of  MGL,  Chapter  40A,  Section  6.   This  chart  is 
intended  only  as  a  guide  and  should  not  be  used  as  a  substitute 
for  your  reading  of  Section  6. 

In  the  next  issue  of  the  Land  Use  Manager,  we  will  review 
the  special  protection  afforded  single  and  two-family 
nonconforming  structures . 
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THE  SINGLE  AND  TWO-FAMILY  PROTECTION 

(Part  I) 


In  the  last  edition  of  the  Land  Use  Manager ,  we 
explored  the  limited  protection  afforded  nonconforming 
structures  as  provided  in  the  first  paragraph  of  MGL, 
Chapter  40A,  Section  6.  Any  reconstruction,  extension  or 
structural  change  to  a  nonconforming  structure  must  comply 
with  the  provisions  of  the  zoning  ordinance  or  bylaw.  An 
alteration  to  a  nonconforming  structure  is  permissible 
under  the  Zoning  Act  provided  the  alteration  would  not 
permit  the  use  of  the  structure  for  a  substantially 
different  purpose  or  for  the  same  purpose  in  a 
substantially  different  manner  or  to  a  substantially 
greater  extent. 

The  extent  that  nonconforming  structures  may  be 
reconstructed,  extended  or  changed  is  left  to  the 
discretion  of  the  local  legislative  body.  As  was 
determined  in  Blasco  v.  Board  of  Appeals  of  Winchendon.  31 
Mass.  App.  Ct.  32  (1991)  ,  the  second  sentence  of  MGL, 
Chapter  40A,  Section  6  does  not  require  that  communities 
authorize  the  extension,  alteration  or  change  of  a 
nonconforming  structure  after  there  is  a  finding  that  the 
extension,  alteration  or  change  will  not  be  substantially 
more  detrimental  to  the  neighborhood  than  the  existing 
nonconforming  structure. 

The  Zoning  Act  provides  a  special  protection  for 
nonconforming  single  or  two-family  structures.  The  first 
paragraph  of  MGL,  Chapter  40A,  section  6  provides: 
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The  Massachusetts  Appeals  Court  would  again  deal  with  a 
change  to  a  nonconforming  single-family  structure  in  Willard  v. 
Board  of  Appeals  of  Orleans.  25  Mass.  App.  Ct.  15  (1987) . 
Willard  had  purchased  a  single-family  home  in  the  town  of 
Orleans.  The  house  had  been  constructed  at  a  time  when  there  was 
no  minimum  setback  requirement.   At  a  later  date,  the  Town 
enacted  a  twenty-five  foot  setback  requirement.   Willard  applied 
for  a  building  permit  to  construct  an  addition  to  his  house  which 
would  be  located  partly  within  the  twenty-five  foot  setback.  The 
Building  Inspector  denied  the  application.   Willard  appealed  that 
decision  to  the  Board  of  Appeals  and  also  applied  to  the  Board 
for  a  special  permit  to  allow  the  construction  of  the  addition. 
The  Orleans  Zoning  Bylaw  mirrored  the  finding  provision  of  the 
Zoning  Act  by  authorizing  the  Board  of  Appeals  to  allow,  by 
special  permit,  a  change  to  a  nonconforming  structure  upon 
finding  that  the  change  will  not  be  substantially  more 
detrimental  to  the  neighborhood.   The  Board  upheld  the  decision 
of  the  Building  Inspector  and  denied  the  application  for  the 
special  permit. 

The  Board  found  that  the  addition  proposed  by  Willard  would 
increase  the  nonconforming  nature  of  the  structure.   That 
particular  finding  was  not  suspect  because  there  was  evidence 
presented  in  the  Superior  Court  from  which  it  could  be  found  that 
at  least  one  portion  of  the  addition  would  protrude  beyond  the 
footprint  of  the  existing  structure.   However,  when  considering 
whether  the  proposed  change  would  represent  a  detriment  to  the 
neighborhood,  there  was  some  question  whether  the  Board  conducted 
their  special  permit  review  pursuant  to  the  finding  section  of 
the  bylaw  or  pursuant  to  the  section  of  the  bylaw  which  contains 
the  general  special  permit  criteria.   The  Court  expressed  concern 
that  the  Board  may  have  proceeded  under  the  general  special 
permit  provisions  of  the  bylaw,  so  they  remanded  for  further 
review. 

WILLARD  V.  BOARD  OF  APPEALS  OF  ORLEANS 

25  Mass.  App.  Ct.  15  (1987) 

Excerpts : 

Grant,  J.  ... 

The  first  paragraph  of  G.L.  c.40A,  s.6,  con- 
tains an  obscurity  of  the  type  which  has  come 
to  be  recognized  as  one  of  the  hallmarks  of  the 
chapter.  ...The  first  "except"  clause  of  the 
statute  is  concerned  with  the  application  of 
zoning  ordinances  and  by-laws  to  nonconforming 
"structures  or  uses,"  to  any  change  in  or 
substantial  extension  of  such  a  "use",  and  to 
the  alteration  of  such  a  "structure." 

The  second  "except"  clause  deals  with  the  altera- 
tion, reconstruction,  extension  or  structural 
change  "to  [sic]  a  single  or  two-family  residential 
structure  [which]  does  not  increase  the  nonconform- 
ing nature  of  [the]  structure."... 
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. . .As  pointed  out  in  Fitzsimonds  v.   Board  of 
Appeals  of  Chatham,    the  second  "except"  clause 
of  the  first  paragraph  of  C.40A,  s.6,  requires 
a  board  of  appeals  in  a  case  such  as  this  one 
to  make  an  initial  determination  whether  a 
proposed  alteration  of  or  addition  to  a 
nonconforming  structure  would  "increase  the 
nonconforming  nature  of  said  structure" .. .This 
part  of  the  statute  is  not  concerned  with  the 
use  of  the  structure  or  of  the  land  on  which 
it  is  located.  We  think  the  quoted  language 
should  be  read  as  requiring  a  board  of  appeals 
to  identify  the  particular  respect  or  respects 
in  which  the  existing  structure  does  not 
conform  to  the  requirements  of  the  present 
by-law  and  then  determine  whether  the  proposed 
alteration  or  addition  would  intensify  the 
existing  nonconformities  or  result  in 
additional  ones.   If  the  answer  to  that 
question  is  in  the  negative,  the  applicant 
will  be  entitled  to  the  issuance  of  a  special 
permit  under  the  second  "except"  clause  of 
G.L.  C.40A,  s.6,  and  any  implementing 
by-law.   Only  if  the  answer  to  that  question 
is  in  the  affirmative  will  there  by  any 
occasion  for  consideration  of  the  additional 
question  in  the  Fitzsimonds   case.  . . . 

In  the  next  edition  of  the  Land  Use  Manager,  we  will 
continue  our  review  of  the  single  and  two-family  zoning 
protection. 

LAND  COURT  REVIEWS  PERIMETER  PLAN  ISSUE 

In  a  recent  case,  Costello  v.  Planning  Board  of  Westport. 
(Bristol)  Misc.  Case  No.  152765,  a  Land  Court  Judge  decided  that 
perimeter  plans  are  entitled  to  an  ANR  endorsement.   In  her 
opinion,  Judge  Sullivan  determined  that  Section  8 IP  of  the 
Subdivision  Control  Law  provides  for  such  an  endorsement.   Judge 
Sullivan  summarized  that:   "Nothing  in  the  statute  requires  the 
conclusion  that  only  divisions  of  land  which  are  deemed  by  virtue 
of  the  provisions  of  G.L.  c.  41,  S.81L  not  to  constitute  a 
subdivision  were  entitled  to  such  an  endorsement.   The  plain 
language  says  otherwise, and  as  it  presently  reads,  a  perimeter 
plan  must  be  endorsed  by  the  Board." 

In  a  previous  edition  of  the  Land  Use  Manager,  we  reviewed 
Maiden  Trust  Company  v.  Twomey.  Middlesex  Superior  Court  C.A.  No. 
87-6574,  September  27,  1989  (McDaniel  J.).   In  that  case,  a 
Superior  Court  Judge  determined  that  as  a  matter  of  law, 
perimeter  plans  are  not  entitled  to  an  ANR  endorsement.   It 
should  be  noted  that  neither  Costello  or  Twomev  are  controlling 
on  the  issue  as  a  higher  court  is  not  required  to  follow  an 
opinion  written  by  a  lower  court.   The  perimeter  plan  issues 
still  remains  unsolved. 
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